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Summary

e the commission is received in foreign exchange in India

The Gujarat High Court (HC) in a recent case held that the relevant provisions under the GST law
determining the place of supply in case of intermediary services are constitutional. Further, the HC

stated that the services would not qualify to be export of services merely because:

e commission invoices are raised on a person outside India and

Facts of the case

The petitioner! is an association engaged in
manufacture of metals and castings for
various upstream industries in India.

The members of the association act as
agents to facilitate sale of recycled scrap
goods for their foreign principals in India as
well as outside India. They have no role in
the sale/purchase. The agents receive
commission income upon receipt of sale
proceeds by the foreign principals in foreign
exchange.

The petitioner challenged the constitutional
validity of the provisions? under the GST law
determining the place of supply and prayed
to hold the same as ultra vires? to the
Constitution of India.

Further, the petitioner prayed that the tax
department be directed to allow refund of

Integrated Goods and Services Tax (IGST)

1 Material Recycling Association of India
2 Section 13(8)(b) of the Integrated Goods Service Tax
Act, 2017 (IGST Act)

paid on services provided by the members
of the Petitioner to their clients located

outside India.

Gujarat HC’s observations and ruling*

Mere receipt of commission in foreign
exchange does not qualify to be export:
The HC stated that merely because the
invoices are raised on the person outside
India with regard to the commission and
foreign exchange is received in India, it
would not qualify to be export of services.
Place of supply shall be location of
‘intermediary’: There is no deeming
provision as tried to be canvassed by the
petitioner, but there is legal stipulation to
consider the location of the service provider
of ‘intermediary’ to be place of supply.
Similar situation was also existing under the

service tax regime as well.

8 under Articles 14, 19, 265 and 286
4 C/SCA/13238/2018 dated 24 July 2020
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No double taxation: The petitioner’s
contention that said transaction would lead
to ‘double taxation’ stands non-tenable, as
intermediary service would not be taxable
in the hands of the recipient, however
commission paid by recipient outside India
would be deducted from such payment of

commission by way of expenses.

No unconstitutionality in the provisions:
The HC held that the supply of services by
‘intermediaries’ to recipients outside India is
not export of service and there is no
unconstitutionality in the relevant
provisions determining the place of supply
in case of intermediary services under GST

law.

Respondents may consider Petitioner’s
grievances: The HC stated that it would be
open for the respondents to consider the
representation made by the petitioner to
redress its grievance in suitable manner and
inconsonance with the

GST law.
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Our comments

Taxability of ‘intermediary services’ has been a matter of extensive litigation under the GST regime.

Divergent rulings have been pronounced by various advance rulings authorities.

e The West Bengal Appellate Authority for Advance Ruling (AAAR) had held that the marketing
and promotion of foreign university’s courses and assistance in enrolment/recruitment of
students in India shall be treated as intermediary services. Similar ruling was also given by the
Maharashtra AAR, which held that marketing and promotion of Computer Reservation System

(CRS) software for foreign clients is intermediary services.

e Contrary to this, the Maharashtra AAR, had held that market research and support services
provided by an Indian entity to its overseas parent company and other overseas group
companies shall not be classified as intermediary services and shall qualify as ‘export of

services’.

Even under the service tax regime, the authorities had held that the services of marketing and
branding provided by India entity to its parent company in the USA shall be regarded as ‘export’ as
provision of services was on a principal-to-principal basis. The government had also issued a
clarification in this regard, which was withdrawn subsequently and a revised clarification is still

awaited.

Though the Gujarat HC has held that the relevant provisions determining the place of supply in case
of intermediary services are constitutional, there exists anomaly in the said provisions. For example,
in a transaction where both the buyer and seller of the goods is outside India, but the agent is in
India receiving commission in foreign exchange, such commission shall be leviable to GST even if
there is no movement of goods involved from India. The basic intention of the GST law was to tax
goods and services, which are consumed in India. Thus, levying transactions undertaken outside
India cannot be the intention of the legislature. Therefore, the government should amend the

provisions appropriately to remove the anomaly and avoid future litigation on this account.
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It is pertinent to note here that the authorities are misinterpreting the said provisions and as a result
genuine exporters, such as Business Process Outsourcing units, other businesses engaged in
providing administrative and support services, etc., are being termed as ‘intermediary’ thereby,
effecting their competitiveness. Similar provisions existed under the erstwhile regime and such
businesses were treated as exports. The government should accordingly issue a due clarification

because levying GST on such services will affect the competitiveness of the Indian exporters.

Grant Thornton Tax Alert



Contact us

To know more, please visit www.grantthornton.in or contact any of our offices as mentioned

below:
NEW DELHI NEW DELHI AHMEDABAD BENGALURU CHANDIGARH
National Office 6th floor, 7th Floor, Heritage 5th Floor, 65/2, Block A, B-406A, 4th Floor, L&T
Outer Circle Worldmark 2, Aerocity, Chambers, Nr. Azad Bagmane Tridib, Bagmane Elante office Building

L 41 Connaught Circus,
New Delhi 110 001
T +91 11 4278 7070

New Delhi — 110 037
T +91 11 4952 7400

Society, Nehru Nagar,
Ahmedabad — 380 015

Tech Park,

C V Raman Nagar,
Bengaluru — 560 093
T+91 80 4243 0700

Industrial area, Phase-I,
Chandigarh 160 002
T +91 172 4338 000

CHENNAI

7th Floor, Prestige
Polygon 471, Anna
Salai, Teynampet
Chennai - 600 018
T +91 44 4294 0000

DEHRADUN

Suite No 2211, 2nd Floor
Building 2000

Michigan Avenue, Doon
Express Business Park,
Subhash Nagar,
Dehradun 248 002

T +91 135 264 6500

GURGAON

21st Floor DLF Square
Jacaranda Marg,

DLF Phase II,
Gurgaon 122 002

T +91 124 462 8000

HYDERABAD
7th Floor, Block 111

White House Kundan Bagh,

Begumpet
Hyderabad 500 016
T +91 40 6630 8200

KOCHI

7th Floor, Modayil Centre
Point, Warriam Road
Junction, MG Road,
Kochi 682 016

T +91 484 406 4541

KOLKATA

10C Hungerford Street
5th Floor,

Kolkata 700 017

T +91 33 4050 8000

MUMBAI

16th Floor, Tower Il

One International Center
SB Marg, Prabhadevi (W)
Mumbai 400 013

T +91 22 6626 2600

MUMBAI

Kaledonia, 1st Floor,
C Wing (Opposite J&J
office) Sahar Road,
Andheri East,
Mumbai - 400 069

T +91 22 6176 7800

NOIDA

Plot No. 19A,

7th Floor Sector — 16A,
Noida 201 301

T +91 120 4855 900

PUNE

3rd Floor,

Unit No 309 to 312, West
Wing, Nyati Unitree
Nagar Road, Yerwada
Pune- 411 006

T +91 20 6744 8800

For more information or for any queries, write to us at contact@in.gt.com

Follow us @GrantThorntonIN

@ Grant Thornton

© 2020 Grant Thornton India LLP. All rights reserved.

“Grant Thornton in India” means Grant Thornton India LLP, a member firm within Grant Thornton International Ltd, and those legal
entities which are its related parties as defined by the Companies Act, 2013.

Grant Thornton India LLP is registered with limited liability with identity number AAA-7677 and has its registered office at L-41
Connaught Circus, New Delhi, 110001.

References to Grant Thornton are to Grant Thornton International Ltd (Grant Thornton International) or its member firms. Grant
Thornton International and the member firms are not a worldwide partnership. Services are delivered independently by the member
firms.



mailto:contact@in.gt.com

