Project office established to carry on
preparatory or auxiliary functions does
not constitute a PE: SC
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Summary
The apex court, in a recent decision, held that a Project Office (PO) established by a foreign
company to act as a communication channel, does not constitute a fixed place permanent
establishment (PE) in India, under the India-Korea Double Tax Avoidance Agreement (DTAA).
This is because no core business activity of the taxpayer was carried out by the PO in India.
The taxpayer, a Korean company (along with another Indian entity), was awarded a
turnkey project by an Indian company. The project entailed carrying out surveys, design,
engineering, procurement, fabrication, installation and modification of existing facilities
and starting up as well as commissioning of the entire facilities. For the purpose of the
project, a PO was setup in Mumbai, India.
The apex court observed that the PO was established for co-ordination purposes and for
acting as a communication channel between the taxpayer and the Indian company. There
were only two persons working in Mumbai in the PO, neither of whom were qualified to
perform the core activities of the business. Accordingly, it ruled that as the activities
performed by the PO would fall within the meaning of ‘preparatory and auxiliary’, it did not
constitute a PE.
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It further observed that as there were
only two persons working in the PO,
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business of the taxpayer was wholly or
partly carried on.
•

Therefore, the Court held that PO was
solely an auxiliary office, meant to act
as a liaison office between the taxpayer
and the Indian Company and would fall
within the exception provided for PE
carrying on preparatory and auxiliary
activities.

Our comments
The issue of fixed place PE has been a
matter of debate in various tax and
judicial forums in India. This judgement
clearly establishes that merely
constitution of PO would not
automatically lead to the formation of a
PE. Factual examination of the actual
activities carried out is extremely
important to evaluate if it is carrying out
core activities of the business of the
taxpayer or is merely engaged in
preparatory and auxiliary work.
This is a welcome decision where the facts
have been analysed carefully and
principal of substance over form has
been applied to arrive at the final
decision. This ruling would also be useful
where similar examination is to be done in
cases, where the Multilateral Instruments
(MLI) provisions would be applicable.
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