
 
 

 

 
NCLAT classifies income tax, VAT and 
other statutory dues as ‘operational 
debts’ under IBC  

Issued on 11 April 2019 

Summary 

The National Company Law Appellate Tribunal (NCLAT) has in a recent decision1 held 

that all statutory dues, including income tax, value added tax (VAT), etc., are ‘operational 

debts’ under the Insolvency and Bankruptcy Code, 2016 (IBC). The NCLAT also held that 

the Income Tax Department of the Central Government and the Sales Tax Department of 

the state government/local authority which are entitled to dues under any existing law shall 

fall within the meaning of ‘operational creditor’ under IBC. 

Facts of the case 

 The NCLAT was considering a batch of appeals filed by the Income Tax Department 

and the Sales Tax Department, Maharashtra, against adverse orders passed by the 

National Company Law Tribunal (NCLT) 

 The common issues for consideration before the NCLAT were as under: 

­ Whether income tax, VAT or other statutory dues such as municipal tax, excise 

duty, etc., would fall within the meaning of ‘operation debt’ under2 IBC 

­ Whether the Central Government, the state government or the legal authority 

having a statutory claim come within the meaning of 'operational creditors' under3 

IBC 

 

 

                                                      
1 Principal Director General of Income-tax v Synergies Dooray Automotive Ltd.  
2 Under section 5(21) of IBC 
3 Under section 5(20) of IBC 



 
 

Arguments before the NCLAT 

By the Income Tax Department 

 Income tax dues are the statutory liability of every person; therefore, failure to 

discharge such liability would render the provisions4 of the Income-tax Act, 1961 

redundant.  

 The Income Tax Department argued that on the basis of the definition of ‘operational 

debts’, it only covers claims in respect of ‘goods’ or ‘services’ or a debt in respect of re-

payment of dues of the Central Government, state government or local authorities. As 

such, income tax shall not form part of ‘operational debts’. 

By the Sales Tax Department 

 As per the provisions under the VAT laws5, liability under the said laws would be the 

first charge on the property of the taxpayer. 

By amicus curiae 

 The Counsel stated that since both income tax and VAT are not required for the 

operation of the debtor, they should not fall within the meaning of ‘operational debt’.  

The NCLAT’s decision 

 The tribunal noted that ‘operational debt’ in the normal course means a debt arising 

during the operations of a company. As dues towards income tax, VAT and other 

statutory levies arise when a company is operational, it has a direct nexus with the 

operations of a company and would therefore be considered as operational debts. 

 As all statutory dues including income tax and VAT fall within the meaning of 

‘operational debt’ and consequently, the Income Tax Department and Sales Tax 

Department, etc., shall qualify as ‘operational creditor’ under IBC.  

 

 

 

                                                      
4 Chapter XVII (Collection and Recovery of Tax) of the Income-tax Act, 1961 
5 Section 37 of the 'Maharashtra Value Added Tax, 2002' 



 
 

Our comments 

The ruling might prove to be a blessing in disguise for the Tax Department, as the 

classification of tax dues as ‘operational’ should give it the ability to initiate insolvency as 

an operational creditor. However, it can also be inferred from this ruling that tax dues do 

not have priority over secured creditors or even the unsecured financial creditors as 

prescribed under IBC6. On the subject of tax dues under IBC, it would be helpful if the 

authorities also clarify the treatment of unpaid TDS (for deductee) or unpaid GST (for 

payer customers) in case of insolvent companies.    

                                                      
6 Under section 53 of IBC 



 
 

Contact us 

To know more, please visit www.grantthornton.in or contact any of our offices as mentioned 

below: 

NEW DELHI 

National Office 
Outer Circle 
L 41 Connaught 
Circus, 
New Delhi 110001 

T +91 11 4278 7070 

NEW DELHI 

6th floor, 
Worldmark 2, 
Aerocity, 
New Delhi – 110037 
T +91 11 4952 7400 

AHMEDABAD 

7th Floor, Heritage 
Chambers, Nr. 
Azad Society, 
Nehru Nagar, 
Ahmedabad – 
380015 

BENGALURU 

5th Floor, 65/2, 
Block A, Bagmane 
Tridib, Bagmane 
Tech Park,  
C V Raman Nagar,  
Bengaluru – 560093 
T+91 80 4243 0700 

CHANDIGARH 

B-406A, 4th Floor,  
L&T Elante office  
Industrial area,  
Phase-I  
Chandigarh 160002 
T +91 172 4338 000 

CHENNAI 

7th Floor, Prestige 

Polygon 

471, Anna Salai, 

Teynampet 

Chennai - 600 018 

T +91 44 4294 0000 

DEHRADUN 

Suite 2211, 
2410, Michigan 
Avenue,  
Doon Express 
Business Park,  
Saharanpur Road,  

Dehradun – 248002 

T +91 135 2646 500 

GURGAON 

21st Floor  
DLF Square, 
Jacaranda Marg, 
DLF Phase II, 
Gurgaon 122002 

T +91 124 462 8000 

HYDERABAD 

7th Floor, Block III 
White House 
Kundan Bagh, 
Begumpet 
Hyderabad 500016 

T +91 40 6630 8200 

KOCHI 

7th Floor, Modayil 
Centre Point,  
Warriam road 
junction,  
M.G. Road 
Kochi 682016 

T +91 484 406 4541 

KOLKATA 

10C Hungerford 
Street 
5th Floor, Kolkata 
700017 

T +91 33 4050 8000 

MUMBAI 

16th Floor, Tower II 
Indiabulls Finance 
Centre SB Marg, 
Elphinstone (W)  
Mumbai 400013 

T +91 22 6626 2600 

MUMBAI 

9th Floor, Classic 
Pentagon, Nr 
Bisleri, Western 
Express Highway, 
Andheri (E) 
Mumbai 400099 

T +91 22 6176 7800 

NOIDA 

Plot No. 19A, 7th 
Floor Sector – 16A,  
Noida 201301 

T +91 120 4855 901 

PUNE 

3rd Floor, Unit No 
309 to 312, West 
Wing, Nyati Unitree 
Nagar Road, 
Yerwada  

Pune- 411006 

T +91 20 6744 8800 

For more information or for any queries, write to us at contact@in.gt.com 

 
Follow us @GrantThorntonIN 

 

 
 

© 2019 Grant Thornton India LLP. All rights reserved. 

“Grant Thornton in India” means Grant Thornton India LLP, a member firm within Grant Thornton International Ltd, and those 
legal entities which are its related parties as defined by the Companies Act, 2013. 

Grant Thornton India LLP is registered with limited liability with identity number AAA-7677 and has its registered office at L-
41 Connaught Circus, New Delhi, 110001.  

References to Grant Thornton are to Grant Thornton International Ltd (Grant Thornton International) or its member firms. 
Grant Thornton International and the member firms are not a worldwide partnership. Services are delivered independently by 
the member firms. 

 

mailto:contact@in.gt.com

