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Summary

The Kerala Authority for Advance Ruling (AAR) has in a recent decision! held that the
Indian resident individual engaged in providing management consultancy services to
its overseas client shall not fall under the definition of the term ‘intermediary’ under?
the IGST Act, 2017. However, the AAR refrained from expressing an opinion upon
whether such services fall within the scope of ‘intermediary services’ as the same

involved determination of ‘place of supply,” which is beyond the AAR’s jurisdiction.
Facts of the case

e The Applicant® is a resident of India and is engaged in the supply of management
consultancy services to his clients located outside India.

e The management consultancy services relate to the Applicant’s expertise in
various divisions of the client such as electronics, FMCG, trading, automotive and
other businesses across the group and other newly-added verticals. The services
include advising on techniques for sales growth, improvement in margins,

controlling expenses, reduction in stock ageing, training and monitoring teams, etc.

e The Applicant analyses the data provided by the client, renders his advice over
telephone and email, and receives the consideration for such services as fixed

monthly consultancy fees in convertible foreign exchange.

1 Kerala AAR No. KER/37/2019 dated 02 March 2019
2 Under section 2(13) of the Integrated Goods and Services Act, 2017 IGST Act)
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e The Applicant sought a ruling on whether he will be covered under the definition of
‘intermediary’* and whether the above services supplied to the client constitute

‘intermediary services’ under the GST law.
Kerala AAR’s observations and ruling

e The services being supplied by the Applicant are covered under the category® of
‘management consulting and management services, including financial, strategic,

human resources, marketing, and operational supply chain management’.

e Providing advice, guidance and operational assistance concerning the marketing
strategy and operation of an organization also fall under this category.

e Perusing the consultancy agreement between the Applicant and his clients, the
AAR held that the services provided by the Applicant to his clients does not in any
way facilitate or arrange the supply of goods or services or both between two or
more persons. Therefore, the Applicant will not fall within the definition of the term

‘intermediary’.

e With regard to whether such services fall within the scope of ‘intermediary
services’, the AAR observed that the same involved determination of ‘place of
supply’ of services provided by the Applicant which is beyond the AAR’s

jurisdiction.
Our comments

An intermediary is a person who arranges or facilitates supply of goods and/or services
between two or more persons, but does not supply on his own account. In the present
case, the Kerala AAR has held that the Applicant is directly providing the services to
its overseas clients and is not facilitating or arranging the supply between two or more
persons. Prima-facie, the nature of services being provided and the terms of the
service agreement are key to determining whether the same are being provided in the

nature of an intermediary or are on a principal-to-principal basis.

The Kerala AAR’s observation that determination of ‘place of supply’ is outside its

jurisdiction is along the same lines as the Haryana Appellate AAR’s ruling in case of

# Section 2(13) of the IGST Act
> Section 13(8)(b) of the IGST Act
¢ Included under the heading 998311 of the Scheme of Classification of Services



M/s Esprit India Private Limited, wherein it was held that determination as to whether

services qualify as ‘export of service’ are outside the AAR’s jurisdiction.

Determination of place of supply is an important aspect to evaluate the tax treatment
in case of supply of services to an overseas entity. It is imperative that the government
comes out with an alternate remedy for taxpayers to pre-determine the tax impact in
cases involving supply of services to overseas entities, so that litigation on similar

issues can be minimised.



Contact us

To know more, please visit www.grantthornton.in or contact any of our offices as mentioned

below:

NEW DELHI

National Office
Outer Circle

L 41 Connaught
Circus,

New Delhi 110001

T +91 11 4278 7070

CHENNAI

7th Floor, Prestige
Polygon

471, Anna Salai,
Teynampet
Chennai - 600 018
T +91 44 4294 0000

KOLKATA

10C Hungerford
Street

5th Floor, Kolkata
700017

T +91 33 4050 8000

NEW DELHI

6th floor,
Worldmark 2,
Aerocity,

New Delhi — 110037
T +91 11 4952 7400

DEHRADUN

Suite 2211,

2410, Michigan
Avenue,

Doon Express
Business Park,
Saharanpur Road,
Dehradun — 248002
T +91 135 2646 500

MUMBAI

16th Floor, Tower I
Indiabulls Finance
Centre SB Marg,
Elphinstone (W)
Mumbai 400013

T +91 22 6626 2600

AHMEDABAD

7th Floor, Heritage
Chambers, Nr.
Azad Society,
Nehru Nagar,
Ahmedabad -
380015

GURGAON

21st Floor

DLF Square,
Jacaranda Marg,
DLF Phase I,
Gurgaon 122002

T +91 124 462 8000

MUMBAI

9th Floor, Classic
Pentagon, Nr
Bisleri, Western
Express Highway,
Andheri (E)

Mumbai 400099

T +91 22 6176 7800

BENGALURU

5th Floor, 65/2,
Block A, Bagmane
Tridib, Bagmane
Tech Park,

C V Raman Nagar,
Bengaluru — 560093
T+91 80 4243 0700

HYDERABAD

7th Floor, Block I
White House
Kundan Bagh,
Begumpet
Hyderabad 500016
T +91 40 6630 8200

NOIDA

Plot No. 19A, 7th
Floor Sector — 16A,
Noida 201301

T +91 120 4855 900

For more information or for any queries, write to us at contact@in.gt.com

g; Follow us @GrantThorntonIN

|
\

Y GrantThornton

An instinct for growth’

© 2019 Grant Thornton India LLP. All rights reserved.

CHANDIGARH

B-406A, 4th Floor,
L&T Elante office
Industrial area,
Phase-|

Chandigarh 160002
T +91 172 4338 000

KOCHI

7th Floor, Modayil
Centre Point,
Warriam road
junction,

M.G. Road

Kochi 682016

T +91 484 406 4541

PUNE

3rd Floor, Unit No
309 to 312, West
Wing, Nyati Unitree
Nagar Road,
Yerwada

Pune- 411006

T +91 20 6744 8800

“Grant Thornton in India” means Grant Thornton India LLP, a member firm within Grant Thornton International Ltd, and those

legal entities which are its related parties as defined by the Companies Act, 2013.

Grant Thornton India LLP is registered with limited liability with identity number AAA-7677 and has its registered office at L-
41 Connaught Circus, New Delhi, 110001.

References to Grant Thornton are to Grant Thornton International Ltd (Grant Thornton International) or its member firms.
Grant Thornton International and the member firms are not a worldwide partnership. Services are delivered independently by

the member firms.


mailto:contact@in.gt.com

