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Salary received in NRE account not
taxable on recelipt basis if services
rendered outside India: ITAT Kolkata
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Summary

As per the provisions of the Income-tax Act, 1961 (the Act), a non-resident is taxed on
income received by it in India, among other things. The Kolkata bench of the Income
Tax Appellate Tribunal (ITAT), in a recent decision?, held that mere receipt of salary by
an individual in his Indian Non-resident External (NRE) account for services rendered in
Nigeria is not taxable in India on receipt basis under the Act. The ITAT, while arriving at
its conclusion, also held that the place where services have been rendered is relevant

for determining whether income of a non-resident is taxable in India or outside India.
Facts of the case

e The taxpayer, a non-resident individual, was employed with a company located in
Nigeria and was rendering services in Nigeria.

e During tax year 2010-11, the employer remitted his salary directly in the taxpayer’s
NRE account maintained in India.

Taxpayer’s contentions

e The taxpayer contended that the salary is taxable on due or receipt whichever is
earlier. It was argued that since the services have been rendered in Nigeria, the
salary has accrued in Nigeria. In support of his argument, the taxpayer placed relied

on various rulings.?

1 Deepak Kumar Todi v. DDIT, International Taxation [ITA No.1918/ Kol/ 2017]

2 Ranjit Kumar Bose vs ITO [ITAT (Col) 18 ITD 230]; Director of Income tax vs Shri Prahlad Vijendra Rao [ITA No.
1137/ Bang/ 2008] confirmed by Kar. HC [(2011) 239 CTR 107] , CIT vs Avtar Singh Wadhwan [247 ITR 260 (2001)
(Bom-HC)]



The taxpayer further argued that the remittance directly to India by his employer was
made based on his instructions. It was also contended that the lawful right to receive
such income was established in Nigeria and hence the receipt in India was merely a

constructive receipt.

Revenue’s contentions

The revenue contended that the taxpayer has received whole salary in India by way
of direct remittance by the foreign employer and accordingly, the first receipt and
control of money is in India only.

The tax department also contended that the income was not taxed in Nigeria under
the local laws and hence not taxing the income in India on receipt basis would lead
to a situation of double non-taxation of the income.

The tax department argued that place where the salary becomes due is irrelevant if

an income is taxable on receipt basis.

ITAT’s decision

The ITAT, placing reliance on a High Court ruling®, held that the place where
services have been rendered is relevant for determining place of accrual of salary
income in the hands of taxpayer. Further, the ITAT held that where an income has
already accrued outside India, it should not be taxable in India on receipt basis.
Accordingly, the ITAT held that since the services have been rendered outside India
i.e. Nigeria, the salary income has accrued in Nigeria and accordingly, the same will
not be taxable in India on subsequent receipt.

As regards tax department’s contention of double non-taxation of income, the ITAT,
based on documentary evidence, noted that tax was deducted at source in Nigeria
from the salary income. Hence, it concluded that there is no case of double non-

taxation of income.

3 Utanka Roy v. DIT, International Taxation (W.P. No. 369 of 2014)



Our comments

Taxation on receipt of salary in India has been a cause of litigation for non-resident
outbound employees, who while render the services abroad, prefer to receive their
salary in their home state i.e. India. While the courts have decided that salary received
in India has to also have its place of accrual in India, it is imperative that the
government comes out with a clarification circular, given that many individual taxpayers

are being subjected to avoidable litigation on this account.



Contact us

To know more, please visit www.grantthornton.in or contact any of our offices as mentioned

below:

NEW DELHI

National Office
Outer Circle

L 41 Connaught
Circus,

New Delhi 110001

T +91 11 4278 7070

CHENNAI

7th Floor, Prestige
Polygon

471, Anna Salai,
Teynampet
Chennai - 600 018
T +91 44 4294 0000

KOLKATA

10C Hungerford
Street

5th Floor, Kolkata
700017

T +91 33 4050 8000

NEW DELHI

6th floor,
Worldmark 2,
Aerocity,

New Delhi — 110037
T +91 11 4952 7400

DEHRADUN

Suite 2211,

2410, Michigan
Avenue,

Doon Express
Business Park,
Saharanpur Road,
Dehradun - 248002

MUMBAI

16th Floor, Tower I
Indiabulls Finance
Centre SB Marg,
Elphinstone (W)
Mumbai 400013

T +91 22 6626 2600

AHMEDABAD

7th Floor, Heritage
Chambers, Nr.
Azad Society,
Nehru Nagar,
Ahmedabad —
380015

GURGAON

21st Floor

DLF Square,
Jacaranda Marg,
DLF Phase I,
Gurgaon 122002

T +91 124 462 8000

MUMBAI

9th Floor, Classic
Pentagon, Nr
Bisleri, Western
Express Highway,
Andheri (E)

Mumbai 400099

T +91 22 6176 7800

BENGALURU

5th Floor, 65/2,
Block A, Bagmane
Tridib, Bagmane
Tech Park,

C V Raman Nagar,
Bengaluru — 560093
T+91 80 4243 0700

HYDERABAD

7th Floor, Block I
White House
Kundan Bagh,
Begumpet
Hyderabad 500016
T +91 40 6630 8200

NOIDA

Plot No. 19A, 7th
Floor Sector — 16A,
Noida 201301

T +91 120 4855 901

For more information or for any queries, write to us at contact@in.gt.com

~
\

.‘{:7 Follow us @GrantThorntonIN

Y GrantThornton

An instinct for growth’

© 2019 Grant Thornton India LLP. All rights reserved.

CHANDIGARH

B-406A, 4th Floor,
L&T Elante office
Industrial area,
Phase-|

Chandigarh 160002
T +91 172 4338 000

KOCHI

7th Floor, Modayil
Centre Point,
Warriam road
junction,

M.G. Road

Kochi 682016

T +91 484 406 4541

PUNE

3rd Floor, Unit No
309 to 312, West
Wing, Nyati Unitree
Nagar Road,
Yerwada

Pune- 411006

T +91 20 6744 8800

“Grant Thornton in India” means Grant Thornton India LLP, a member firm within Grant Thornton International Ltd, and those

legal entities which are its related parties as defined by the Companies Act, 2013.

Grant Thornton India LLP is registered with limited liability with identity number AAA-7677 and has its registered office at L-
41 Connaught Circus, New Delhi, 110001.

References to Grant Thornton are to Grant Thornton International Ltd (Grant Thornton International) or its member firms.
Grant Thornton International and the member firms are not a worldwide partnership. Services are delivered independently by

the member firms.


mailto:contact@in.gt.com

