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OECD’s first annual peer review report on
BEPS Action 13 on CbC reporting

Summary

The Organisation for Economic Co-operation and Development (OECD) has released the
first annual peer review report on Country-by-Country (CbC) reporting, a minimum
standard contained in the Base Erosion and Profit Shifting (BEPS) Action 13 report
released in 2015. The first phase of the peer review focused mainly on the domestic legal
and administrative framework adopted by various jurisdictions, in order to assess the

progress made on implementation of CbC reporting.

Scope of peer review
The peer review process focuses on three key elements of the minimum standard:

(i) The domestic legal and administrative framework
(i) The exchange of information framework

(i) The confidentiality and appropriate use of CbC reports

Phases of peer review

There are three phases of peer review structured into annual reviews, starting respectively
in 2017, 2018 and 2019.

e Phase 1 (as of January 2018%): The first phase focused mainly on the domestic legal
and administrative framework put in place by various jurisdictions to implement the CbC
reporting requirements. The report also covers some aspects of the exchange of

information framework as well as confidentiality and appropriate use.

e Phase 2 (launched in April 2018): The review will focus on the exchange of information

framework as well as confidentiality and appropriate use.

e Phase 3 (starting in 2019): During this phase, the review will cover all three key aspects

of jurisdictions’ implementation, including the actual exchange of CbC reports.

1 Report provides implementation status of around 95 jurisdictions.



Key findings from the first phase

e Domestic legal and administrative framework:
- Comprehensive framework in place in 60 jurisdictions
- Official publication of final legislation is awaited in a few jurisdictions
- Recommendations given to 28 jurisdictions for improvement of their framework and

to 33 jurisdictions for introducing/finalising their framework

e Exchange of information framework:
- Multilateral or bilateral competent authority agreements in place in 58 jurisdictions
for exchange of information, effective for taxable periods starting on or after 1
January 2016 or on or after 1 January 2017

e Confidentiality and appropriate use of CbC reports:
- Detailed information provided by 39 jurisdictions, sufficiently assuring the CbC
Reporting Group that measures are in place to ensure the appropriate use of CbC

reports
Recommendations/Observations on Indian framework

e Domestic legal and administrative framework:
(i) CbC reporting threshold

- Indian tax laws? provide a threshold of INR 55,000 million of consolidated group
revenue for CbC reporting.

- The above provisions may trigger CbC reporting for the Indian Constituent Entity
(CE) of a foreign headquartered Multinational Enterprise (MNE) group, even
where the CbC reporting threshold is not met in the ultimate parent entity’s
jurisdiction.

- OECD suggested that India should amend or further clarify this provision,

observing that the above provision is not aligned to its guidance.

(i) Scope of ‘related party revenue’
- CbC report requires jurisdiction-wise details of ‘revenue’ generated from related
and unrelated parties®. As per OECD’s guidance, revenue from ‘CEs™ (whose
financial information is reported in Table 2 of CbC report) should be considered

as ‘related party revenue’.

2 Section 286 of the Income-tax Act, 1961 read with Rule 10DB of the Income-tax Rules, 1962
3 In table 2 of the CbC report
4 As defined in section 286(9)(d) of the Income-tax Act, 1961



However, under the Indian tax laws, ‘related party revenue’ is defined as revenue
from ‘associated enterprises’. Consequently, a situation may arise where an
entity is not a CE of the MNE group but is an ‘associated enterprise’ under the
Income-tax Act, 1961 (Act) and therefore requires reporting under Indian law.

Against this backdrop, OECD has recommended that Indian tax laws should be

made consistent with OECD’s guidance.

(i) Limitation of local filing obligation:

(iv)

(v)

Indian tax laws® require the Indian CE of a foreign headquartered MNE group to
file CbC report in India in the absence of an agreement providing for exchange
of CbC report between India and the country of residence of the ultimate parent
entity of such CE.

However, under the minimum standard, OECD had recommended that such
filing obligation should be limited to cases where there was an international
agreement between the two jurisdictions but there was no qualifying CAA in
effect between these jurisdictions by the time for filing the CbC report.

OECD has recommended India to restrict local filing, highlighting that Indian law
may impose local filing obligation even in cases where there is no international
agreement in place between India and the jurisdiction of residence of the ultimate

parent entity.

No local filing obligations in case of surrogate filing
India does not impose local filing obligation in case of surrogate filing in another

jurisdiction, which is in line with OECD’s terms of reference.

Effective implementation
OECD has observed that India has sufficient notification and penalty

mechanisms in place to enforce compliance.

e Exchange of information framework

Given the evolving information exchange framework in India, OECD has observed that

India meets the terms of reference in this respect.

e Confidentiality and appropriate use of CbC reports

OECD has recommended India to take steps to ensure that the ‘appropriate use’

conditions are met before the first exchange of CbC reports in 2018.

5 Section 286 of the Income-tax Act, 1961



Our comments

The peer review report provides an overview of differences existing between the domestic
legislation of various countries vis-a-vis the requirements laid down under OECD’s BEPS
Action 13 and related guidance. The peer review process and the resulting
recommendations given by OECD will help countries to implement consistent CbC
reporting requirements. Considering India’s commitment to the BEPS project, the Indian
Government’s reaction to OECD’s recommendations and the steps taken towards

implementing them will be keenly awaited.
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