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Summary  

The Patna High Court (HC) has, in a recent case, held that wrongly-reflected transitional credit in an electronic 

ledger on its own is not sufficient to draw penal proceedings until the same or any portion thereof is put to use so 

as to become recoverable. Accordingly, the HC quashed the proceedings initiated against the petitioner taxpayer 

in respect of the recovery of ineligible transitional credit, which was transitioned but not utilised.  

 

Facts of the case 

 The petitioner1 had filed an application in 

Form TRAN-1 to avail credit of the surplus 

VAT and entry tax, and to carry forward the 

same in his electronic ledger for two prior 

years (2007-08 and 2011-12) which had been 

inadvertently missed in its return2. 

 The department rejected the above 

application3 and raised a demand for  

INR 42.74 lakh on which transitional credit 

was allegedly claimed, and imposed interest 

and penalty on such availment4. 

 The petitioner filed a writ petition before the 

Patna HC to question the legality and validity 

of the department’s order rejecting the 

transitional credit as claimed by the petitioner 

and initiating the proceedings for recovery of 

demand of INR 42.74 lakh.  

 

Petitioner’s contentions 

 The GST law enables the taxpayers to carry 

forward the Input Tax Credit (ITC) under the 

VAT and Entry Tax Act, as the case may be, to 

his electronic credit ledger and for which a 

period has been prescribed.  

                                            

1 M/s Commercial Steel Engineering Corporation in Civil 

Writ Jurisdiction Case No.2125 of 2019 before the Patna HC 
2 U/s 140 of the Bihar GST Act, 2017 (BGST Act) 
3 Vide order dated 6 November 2018 
4 u/s 73(1) of BGST Act 

 The petitioner had accordingly filed the 

application within the stipulated time to carry 

forward the ITC earned by it under the 

erstwhile laws.  

 However, the department has acted in 

absolute abuse of statutory power while 

rejecting the said application, concluding that 

the petitioner has wrongly availed the ITC and 

in initiating the recovery proceedings. 

 Even if the claim of transitional credit was not 

found lawfully sustainable, it was liable for 

rejection but certainly a rejection of such 

claim did not empower the department to 

convert the said proceedings into a recovery 

proceeding5 for assessment of liability as well 

as levy of interest and penalty. The two 

proceedings are independent to each other 

and could not have been amalgamated. 

 Thus, the petitioner submitted that mere 

reflection of the transitional credit on the 

application filed by the petitioner would not 

amount to either availing or utilising the 

credit, nor would it be sufficient to invite a 

proceeding until such time that the 

department by reference to records is able   

5 u/s 73 of BGST Act 
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to demonstrate that the said credit was either 

availed of or utilised by the petitioner. 

 

Patna HC’s observations and ruling 

 The HC observed that the department has 

gotten confused to treat the transitional 

credit claimed by the petitioner as an 

availment of the said credit when in fact an 

availment of a credit is a positive act and 

unless carried out for reducing any tax liability 

by its reflection in the return filed for any 

financial year, it cannot be a case of either 

availment or utilisation.  

 The HC stated that the petitioner has rightly 

argued that even if the department was of the 

opinion that the petitioner was not entitled to 

such transitional credit, at best the claim 

could be rejected. However, such rejection of 

the claim for transitional credit does not 

bestow any statutory jurisdiction upon the 

department to correspondingly create a tax 

liability especially when neither any such 

outstanding liability exists nor such credit has 

been put to use. 

 The   legislative   intent   reflected   from   a   

purposeful reading of the relevant provisions 

is that even a wrongly-reflected transitional 

credit in an electronic ledger on its own is not 

sufficient to draw penal proceedings until the 

same or any portion thereof, is put to use so 

as to become recoverable.  

 The HC observed that the department has 

made a complete mis-appreciation of legal 

position which lies at the foundation of the 

demand raised by the impugned order where 

by the credit amount reflected in the credit 

ledger has been treated as an outstanding tax 

liability against the petitioner to order for its 

recovery (together with interest and penalty), 

whereas the electronic credit ledger status 

confirms credit in favour of the petitioner, ie a 

negative tax liability. 

 Accordingly, the HC set aside the 

department’s order against the petitioner, 

holding the same as illegal and an abuse of 

the statutory jurisdiction. 

 

Our comments 

The Patna HC has made a very important observation 

that a rejecting an application for claiming 

transitional credit by a taxpayer and initiating 

recovery proceedings for incorrect availment of credit 

are two independent matters and the same cannot be 

clubbed together.  

The imposition of interest on wrong availment of tax 

credit has always been a matter of litigation even 

under the erstwhile service tax legislation. This is a 

welcome ruling which provides some clarity in respect 

of pending cases for transitional credits on similar 

grounds. 



 

Grant Thornton Tax Alert 

Contact us 

To know more, please visit www.grantthornton.in or contact any of our offices as 

mentioned below: 

NEW DELHI 
National Office 
Outer Circle 
L 41 Connaught 
Circus,New Delhi 
110001 
T +91 11 4278 7070 

NEW DELHI 
6th floor,Worldmark 
2, Aerocity,New 
Delhi – 110037 
T +91 11 4952 7400 

AHMEDABAD 
7th Floor, Heritage 
Chambers, Nr. Azad 
Society, Nehru Nagar, 
Ahmedabad - 380015 

BENGALURU 
5th Floor, 65/2, Block 
A, BagmaneTridib, 
Bagmane Tech Park, 
C V Raman Nagar, 
Bengaluru – 560093 
T+91 80 4243 0700 

CHANDIGARH 
B-406A, 4th Floor, 
L&T Elante office 
Industrial area, 
Phase-I, 
Chandigarh 
160002 
T +91 172 4338 000 

CHENNAI 
7th Floor, Prestige 
Polygon 
471, Anna Salai, 
Teynampet 
Chennai - 600 018 
T +91 44 4294 0000 

DEHRADUN 
Suite 2211, Michigan 
Avenue,Doon 
Express Business 
Park, Saharanpur 
Road, Dehradun – 
248002T +91 135 
264 6500 

GURGAON 
21st Floor DLF 
SquareJacarandaMarg,DLF 
Phase II,Gurgaon 122002 
T +91 124 462 8000 

HYDERABAD 
7th Floor, Block III 
White 
HouseKundanBagh, 
Begumpet 
Hyderabad 500016 
T +91 40 6630 8200 

KOCHI 
7th Floor, Modayil 
Centre Point, 
Warriam road 
junction, M.G. 
Road, Kochi 
682016 
T +91 484 406 
4541 

KOLKATA 
10C Hungerford 
Street5th Floor, 
Kolkata 700017 
T +91 33 4050 8000 

MUMBAI 
16th Floor, Tower 
IIIndiabulls Finance 
Centre SB Marg, 
Elphinstone (W)  
Mumbai 400013 
T +91 22 6626 2600 

MUMBAI 
9th Floor, Classic 
Pentagon, NrBisleri, 
Western Express Highway, 
Andheri (E)Mumbai 
400099 
T +91 22 6176 7800 

NOIDA 
Plot No. 19A,  
7th Floor Sector – 16A, 
Noida 201301 
T +91 120 4855 901 

PUNE 
3rd Floor, Unit No 
309 to 312, West 
Wing, 
NyatiUnitreeNagar 
Road, Yerwada 
Pune- 411006 
T +91 20 6744 
8800 

For more information or for any queries, write to us at contact@in.gt.com 

 Follow us @GrantThorntonIN 

 

 

 

 

 © 2019 Grant Thornton India LLP. All rights reserved. 

“Grant Thornton in India” means Grant Thornton India LLP, a member firm within Grant Thornton International Ltd, and those legal entities which 
are its related parties as defined by the Companies Act, 2013. 

Grant Thornton India LLP is registered with limited liability with identity number AAA-7677 and has its registered office at L-41 Connaught Circus, 
New Delhi, 110001.  

References to Grant Thornton are to Grant Thornton International Ltd (Grant Thornton International) or its member firms. Grant Thornton 
International and the member firms are not a worldwide partnership. Services are delivered independently by the member firms. 

 

mailto:contact@in.gt.com

