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Summary

Kolkata bench of Income Tax Appellate Tribunal (ITAT) has, in a recent ruling, held that taxpayer is
entitled to claim the set off of accumulated losses transferred after demerger, by way of a revised

tax return if all associated conditions* have been fulfilled.

The ITAT rejected tax department’s claim that the revised return was invalid as it was filed after the
issue of intimation? by observing that it was not possible for the taxpayer to file a revised return

before receipt of the high court’s order sanctioning the demerger.

Facts of the case ¢ Inthe meantime, the tax department issued

e .
e The taxpayer®is engaged in the business of an intimation” to the taxpayer accepting the

. . returned income.
mining. During assessment year 2010-11
(AY11), it filed its original return of income e Thereafter, the taxpayer filed a revised
showing total income of INR 8.68 crore. return® showing income of 'nil’ after

e The taxpayer and M/s SYK* filed a joint adjustment of accumulated losses of *Vortal

petition® before the Calcutta and Bombay
High Court for the demerger of ‘Vortal’

division of M/s SYK into the taxpayer.

The scheme of demerger was approved® by
the respective high courts of Kolkata and
Mumbai with appointed date fixed at 1

March 2010 (falling within AY11).

division.
Subsequent to filing of revised return, the

case was selected? for scrutiny assessment.

In the assessment order, the tax officer
refused to take cognisance of the revised
return where accumulated losses and

unabsorbed depreciation of ‘Vortal’ division

was adjusted by the taxpayer.

1 as prescribed by section 72A (4) of the Income-tax Act, 1961 (Act)
2 under section 143(1) of the Act

3 M/s. Padma Logistics & Khanij Pvt. Ltd. (ITA No. 606/Kol/2018)

4 M/s. Star Ya Kalakaar.com Limited

5 on 13 September 2010 and 6 October 2010 respectively

6 on 8 March 2011 and 21 April 2011 respectively

" under section 143(1) of the Act dated 14 April 2011

8 ongJune 2011

% notices under section 143(2) and 142(2) of the Act on 29 August 2011 was issued and again a notice under section 142(1) of
the Act dated 16 October 2012 was issued
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e The taxpayer filed an appeal against the
order of the tax officer before the
Commissioner (Appeals) [CIT(A)] where

taxpayer’s appeal was allowed.

Aggrieved by the order of CIT(A), the tax
department preferred an appeal before the

ITAT.
Tax department’s contention

e No mention of the demergerin the
audited accounts: The tax department
contended that the there was no mention of
the scheme of demerger being pending
before the high courts in the audited

accounts of the taxpayer.

Loss return not filed within prescribed
time: The tax department further argued
that the taxpayer did not file the return of
loss with the prescribed timeline* and hence

the same could not be accepted.

Revised return submitted after
intimation**: The tax department also
submitted that the revised return was filed
after the intimation was issued against the
taxpayer and hence the revised return could

not be said to be filed on time?2.

Loss claimed both by the demerged and
the resulting company: The tax department
also argued that both the demerged

company and the resulting company have

claimed the same loss resulting in double
claim of set off and carry forward of losses

pertaining to the demerged undertaking.

Taxpayer's contention

e Fact of demerger disclosed in the notes to

accounts: The taxpayer pointed out that the
fact that the demerger application was
pending was duly reported in the notes to

accounts to the financial statements.

Taxpayer filed a 'nil’ return of income and
not a ‘loss return of income’: The taxpayer
submitted that it had filed a ‘nil’ revised
return of income and not a loss return, as

misunderstood by the tax officer.

No double benefit: The taxpayer submitted
letter given by M/s SYK Ltd to its tax officer,
wherein it has clearly stated that the
brought forward losses of the demerged
undertaking gets transferred to the taxpayer
and thus to that extent, M/s. SYK shall not
be entitled to take the benefit of brought
forward losses relating to the demerged
undertaking. Along with the letter, SYK had
also submitted the revised computation of
income wherein business losses and
unabsorbed depreciation relating to the
demerged undertaking was not carried

forward to the subsequent years.

10 ynder section 139(3) of the Act 12 as required by section 139(5) of the Act

11 ynder section 143(1) of the Act
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ITAT's observations and order

e The ITAT perused the notes to accounts and
rejected tax officer’s assertion that there
was no mention of the pending demerger in

the audited accounts of the taxpayer.

e The ITAT observed that the taxpayer filed
the revised return only after the receipt of
the high court’s order. In this regard, the
ITAT noted that the taxpayer could not have
filed the revised return and consequently
claim the brought forward losses before the

high court’s order.

¢ [talso noted that the high court’s order
clearly stated that the losses of the
demerged undertaking will be available to
the taxpayer. Thus, the ITAT concluded that
the provision relating to loss return*3 would
not apply since the brought forward losses
(of the ‘Vortal’ division) got vested after the

high court’s order.

e The ITAT rejected tax department’s
argument that the right to file revised return
gets extinguished once intimation has been

issued to the taxpayer, especially in the case

where assessment has been completed after

the date of revised return. Accordingly, the
ITAT held that the taxpayer has filed the
revised return within the stipulated time

frame.

13 section 139(3) of the Act

e TheITAT also noted M/s SYK's revised
computation foregoing the brought forward

losses of the demerged undertaking.

e The ITAT held that all the stipulated
conditions* have been fulfilled. Accordingly,
it rejected tax officer's objections and held
that the taxpayer is eligible to claim the set
off of brought forward losses transferred

from M/s. SYK.

Our comments

The ruling is a welcome decision and brings
clarity on the aspect of set off of brought
forward losses and unabsorbed depreciation
transferred pursuant to a demerger. The
losses transferred on demerger are not the
losses earned by the resulting company in
earlier years and hence, is not subject

to filing of a loss return provisions under

the Act.

As long as the revised return of income is
filed within the prescribed timelines and the
associated conditions are complied with, the
losses can be carried forward and set off by

the resulting company.

14 stated in section 72A(4) read with section 2(19AA) of

the Act
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