
 

 

 

Delhi HC holds time limit prescribed for 

claiming transitional credit as ‘directory’ 

in nature  

Issued on: 6 May 2020 

 

 

 

 

 

  



 

Grant Thornton Tax Alert  

Summary 

The Delhi High Court (HC) has held that the time limit prescribed under the GST law for 

claiming transitional credit is ‘directory’ in nature. The HC further stated prescribing time 

limit would not result in the forfeiture of the rights in case the credit is not availed within the 

period prescribed.  

The HC also held that the credit accrued and vested is the property of the taxpayer and is a 

constitutional right. Hence, the same cannot be taken away merely by way of delegated 

legislation by framing rules, without there being any overarching provision in the GST law. 

Facts of the case 

 The petitioners1 filed writ petitions2 

before the HC asking it to direct the tax 

department to permit it to avail input tax 

credit (ITC) of accumulated credit as of 

30 June 2017 beyond the period 

provided under the GST law. 

 Additionally, the petitioners also 

challenged the provision3 under the GST 

law for being arbitrary, unconstitutional 

                                                           

1 M/s Brand Equity Treaties Limited, M/s 

Micromax Informatics Ltd., M/s Developer 

Group India Private Limited and M/s Reliance 

Elektrik Works  
2 W.P.(C) 11040/2018 and C.M. No. 42982/2018, 

W.P.(C) 196/2019& CM APPL. 965/2019, W.P.(C) 

8496/2019 and W.P.(C) 13203/2019 

and violative4 to the extent it prescribes 

a time limit for claiming transitional 

credit.  

 The Petitioners contended that the time 

limit specified is procedural in nature, 

and not a mandatory provision, and thus 

period provided therein cannot be 

enforced so as deprive it from availing 

its vested right5. 

 

3 Rule 117 of the Central Goods and Services 

Tax Rules, 2017 
4 of Article 14 of the Constitution of India 
5 Referred SC decision in the case of M/s SCG 

Contracts India Pvt. Ltd. vs. KS Chamankar 

Infrastructure Pvt. Ltd. (2019 SCC OnLine SC 

226). 
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HC observations and order 

 CENVAT credit is a vested right: The HC 

held that CENVAT credit accrued and 

vested is the property of the taxpayer 

and is a constitutional right6. The same 

cannot be taken away merely by way of 

delegated legislation by framing rules, 

without there being any overarching 

provision under the GST law. 

 Interpretation must be in consonance 

with purpose: The HC stated that the 

purpose of the transitory provisions is to 

allow a smooth migration from the 

erstwhile service tax regime to the new 

GST regime and the interpretation must 

be in consonance with the said purpose. 

Further, the HC held that failure in 

claiming credit within prescribed time 

would not result in the forfeiture of the 

rights. 

 Provision is directory in nature:  

Thus, the HC read down the provision  

as being directory in nature, as it 

prescribes the time-limit for 

transitioning of credit.  

                                                           

6 under Article 300A of the Constitution of India 

 Provision is arbitrary and vague: The HC 

further stated that the new provision7 

restricting the benefit only to taxpayers, 

whose cases are covered by technical 

difficulties on common portal is 

arbitrary, vague and unreasonable. 

 CENVAT credit cannot be availed in 

perpetuity: The HC also observed that 

CENVAT credit cannot be availed in 

perpetuity and ruled that in terms of the 

residuary provisions of the Limitation 

Act, the period of three years should be 

the guiding principle and thus a period 

of three years from the appointed date 

would be the maximum period for 

availing such credit.  

Accordingly, the HC held that the 

petitioners shall be entitled to avail ITC 

accruing to them and permitted filing of 

relevant Form TRAN-01 on or before 30 

June 2020 either manually or by opening 

the online portal.  

 

7 sub Rule (1A) to Rule 117 of the CGST Rules, 

2017 
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Our comments 

This is a landmark judgment by the Delhi HC that will not only help the petitioners but also 

other taxpayers unable to claim huge transitional credits due to reasons other than 

technical glitches on the GST portal.  

As the HC has provided unmitigated relief to all the taxpayers for availing transitional credit 

till 30 June 2020, it may have a severe impact on the government’s exchequer that is 

stressed due to COVID-19 pandemic. It will be interesting to see if the government 

approaches the apex court against this judgment. 

Presently, there is no mechanism to file Form TRAN-1 online and due to the ongoing 

nationwide lockdown due to COVID-19, it may not be possible to file Form TRAN-1 manually. 

Hence, it will be imperative of the government to provide alternate options to claim 

transitional credits in case the lockdown gets extended.  

Further, the government should issue a clarification on the treatment of taxes paid, 

pertaining to erstwhile regime, during the GST period. 
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