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Summary

The Indian Safe Harbour rules are an optional dispute avoidance mechanism that prescribe

the minimum cost plus mark-up/transfer price that an eligible tax payer has to maintain in

relation to eligible categories of international transactions for a specified block of financial

years (FYs).

The previous block of covered years was FY 2016-17 (FY17), FY18 and FY19. The Central

Board of Direct Taxation (CBDT)' has extended the applicability of the rules to FY20, without

any change in the safe harbour thresholds.

Introduction

e Under the Safe Harbour (SH) Rules?, a
taxpayer can opt for the prescribed
minimum cost plus mark-up/transfer price
for the covered block of FYs in order to
insulate himself/herself from transfer
pricing litigation for eligible international
transactions, covering sectors such as
information technology (IT), information
technology enabled services (ITeS),
knowledge process outsourcing (KPO)
research and development (R&D),
automotive, pharmaceutical, financial

instruments, and intra-group services.

e The rules, which were introduced in 2013 as
a dispute avoidance mechanism to address

Safe Harbour mark-ups for FY20

1. For information technology sector

1 vide notification dated 20 May 2020
2 Rule 10TA to 10TG of Income-tax Rules, 1962 (“the Rules”)

mounting transfer pricing litigation and
were amended in 2017 and the covered
period of FYs was notified as FY17, F¥18 and
FY19. While the original safe harbours had a
few takers, the amended threshold largely

found favour amongst the taxpayers.

The CBDT has now extended the
applicability of these rules to FY20 as well,

without any modifications.

All other provisions, including the definitions
of eligible assessee, eligible international
transactions, operating costs, etc., remain

unchanged.
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Eligible international transactions Transaction limits in  Mark-up over

INR crores operating costs
1 Provision of software development and Upto 100 17%
information technology enabled services Above 100, upto 200 18%
2  Provision of knowledge process outsourcing Upto 200 18% to 24%3
(KPQO) service
3  Provision of contract R&ED services in relation to Upto 200 24%

software development

2. For pharmaceutical sector

Sl no. Eligible international transaction Transaction limits in Mark-up over operating

INR crores costs

1 Provision of contract RED services relating to Upto 200 24%
generic pharma drugs

3. For automobile sector

Sl no. Eligible international transaction Mark-up over operating
costs

1 Manufacture and export of core auto components 12%

2 Manufacture and export of non-core auto components 8.5%

k. For financial transactions

Sl no. Eligible international transaction  Interest rate and guarantee fee

1 Providing intra-group loan in INR  One-year MCLR of SBI, as on 1 April, of the relevant
to wholly-owned subsidiary previous year plus 175 to 625 basis points depending on
the credit rating of the associated entity (borrower)
2 Providing intra-group loan in Six-month LIBOR rate, as on 30 September, of the relevant
foreign currency to wholly owned previous year plus 150 to 600 basis points depending on

subsidiary the credit rating of the associated entity (borrower)
3 Providing corporate guarantee to 1% per annum of the amount of corporate guarantee is the
wholly-owned subsidiary minimum fee/commission

3 pased on employee cost/total cost %
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5. For low value adding intra-group services

Sl no. Eligible international transaction  Interest rate and guarantee fee

1 Receipt of low value-adding intra- 5% mark-up on total cost of providing low value-adding

group services intra-group service, provided the value of international
transaction including a mark-up of 5% does not exceed

INR 10 crores.

Our comments

Unlike in 2017, when SH coverage was given for three FYs up to FY19, this time, the
coverage has been extended only for one year (FY20). This may be due to the
widespread economic uncertainty caused by the COVID-19 pandemic. The CBDT may
use this mechanism for FY21 as well to further assuage concerns of the multi-national
companies that are struggling to keep their operations up and running amidst

widespread disruption of their global supply chains.

The CBDT may further consider reduction of safe harbour thresholds in line with the
forecasted global and Indian GDP growth decline, to support captives and encourage
job retention while attracting more investments. The taxpayers should conduct a cost-

benefit analysis and decide on adoption of SH option for FY20.
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