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Summary 

Kolkata bench of Income Tax Appellate Tribunal (ITAT) has, in a recent case, allowed 

taxpayer's claim of amortisation of demerger expenses1. The ITAT rejected tax department’s 

contention that demerger was incomplete as the leasehold property, on which the hotel was 

situated, was not registered in the name of the transferee. 

On perusal of the demerger scheme, the ITAT observed that the condition for vesting the 

leasehold property with the taxpayer was merely seeking ‘approval’ from Government of 

West Bengal. The demerger was not conditional upon the 'registration' of the leasehold 

property in the name of the taxpayer. Thus, the ITAT held that since Government of West 

Bengal had approved, the demerger was complete and amortisation of expenses allowed.  

Facts of the case  

 The taxpayer1 is engaged in the business 

of running a hotel and investment in 

shares and securities including those of 

subsidiary companies for furtherance of 

its hotel activities. 

 Pursuant to a scheme of demerger 

approved by the Delhi High Court2, a 

Kolkata-based hotel (‘undertaking’) 

stood transferred3 to the taxpayer. 

 As per the scheme, all the assets and 

liabilities (including profits and losses 

                                                           

1 M/s Asian Hotels (East) Ltd. (I.T.A. Nos. 114 to 

116/Kol/2019) 

from the appointed date to the end of 

the year) of the undertaking stood 

transferred to the taxpayer from the 

Appointed date.  

 Further, as per the scheme, there was a 

pre-condition that the said scheme was 

conditional upon obtaining approval of 

the Government of West Bengal for 

vesting of the leasehold property 

belonging to the undertaking to the 

taxpayer. 

2 on 13 January 2010 which became effective from 11 

February 2010 having appointed date of 31 October 

2009 
3 From Asian Hotels Limited 
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 The West Bengal government4 granted 

permission for the transfer of leasehold 

rights of the said property to the 

taxpayer subject to payment of fees 

amounting to INR 10.90 crore. The 

taxpayer deposited5 the required fee.  

 The taxpayer incurred expenses 

amounting to INR 11.32 crore in 

connection with the demerger, which 

were amortised6 in five annual 

instalments starting from assessment 

year (AY) 2010-11. This amortisation was 

allowed by the tax department both for 

AY 2010-11 and AY 2011-12. 

 However, in AY 2012-13, the tax officer 

disallowed the amortisation claim on the 

ground that one of the pre-conditions for 

making the Scheme effective was that 

the property should be registered in the 

name of the taxpayer, which has not 

been fulfilled and therefore the 

demerger is not complete. 

 The taxpayer filed an appeal against the 

order of the tax officer. The 

                                                           

4 Department of Urban Development, Government 

of West Bengal 
5 on 18 December 2009 

Commissioner (Appeals) [CIT(A)] 

allowed the taxpayer’s appeal. 

 Aggrieved by the order, the tax 

department filed an appeal before the 

Kolkata ITAT. 

 Before the ITAT, the tax department 

argued that as per the scheme, 

condition of registration of leasehold 

property in the name of taxpayer was 

not completed and hence the demerger 

was incomplete. Thus, the taxpayer 

would not be eligible to amortise 

demerger expenses. 

 Conversely, the taxpayer contended 

that there was no requirement to register 

the leasehold property in its name. The 

only condition was to obtain approval 

from West Bengal Government for 

transfer of the leasehold property and 

the same was done after paying 

requisite fees.  

 

 

 

6 i.e. Rs.2.32 Crores per year as per section 35DD of 

the Act  
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ITAT’s observations and order 

 The ITAT agreed with the taxpayer’s 

argument that there was nothing 

mentioned in the scheme that required 

'registration' of the leasehold property in 

the name of the taxpayer.  

 The ITAT further observed that the only 

condition for ‘vesting’ the leasehold 

property with the taxpayer was 

obtaining approval from Government of 

West Bengal, which the taxpayer had 

obtained.  

 The ITAT noted that in the past two 

years, the amortisation claim had been 

allowed. In this regard, it referred to a 

Supreme Court7 ruling that held an 

amortisation claim allowed in one year 

could not be denied in the other year in 

the absence of change in any material 

facts. Thus, it held that amortisation 

claim granted to the taxpayer in the 

initial year could not be denied in the 

subsequent years. 

 

                                                           

7 M/s Shashun Chemical & Drugs Ltd. 

Our comments 

The judgment clearly establishes that in 

case of expenses to be amortised over a 

certain number of years, the deduction 

allowed in the initial years cannot be 

disallowed in the subsequent years 

unless there is a material change in 

facts, i.e., the revenue cannot change its 

stand with respect to deductions 

allowed previously. The judgment is also 

another positive precedent on the issue 

of allowing deduction of demerger 

expenses, which has been a matter of 

ambiguity in the past. 
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